
 

Trustee Overview 

 

The Decision Making Process 
 
The decision-making process should be based on principles of good governance and should address the 

following: 
  What question(s) or issue(s) are the trustees being asked to or are required to consider 

and what are the various options available? 

 What are the relevant current circumstances and factors that ought to be taken into account in 

respect of the specific question(s) or issue(s) that are being considered? 

 What documentation or other information is required to be able to make a considered judgment 

e.g. latest accounts, list of current trust assets and up to date valuation and state of condition 

reports? 

 What would the settlor’s intentions be in the particular circumstances, having regard to that trust 

instrument or other supporting documents (e.g. Letter of Wishes) or other communications with 

the trustees? 

 What powers do the trustees have either in the trust instrument or in statute that authorises 

the trustees to act and which do they propose to invoke? 

 Are there any limitations on their actions and if so what are they? (consider the trust documents 

as well as any contracts entered into or contemplated by the trustees). 

 What are the relevant duties binding on the trustees under the trust instrument, and would the 

action be in line with their overriding duty to act honestly, fairly and in the best interests of the 

beneficiaries? 

 Should professional or other third party advice be obtained in respect of any legal, tax, 

investment or valuation implications arising out of any question, issue or possible action under 

consideration? 

 What would the impact be on the trust fund and beneficiaries on taking any particular action (or 

not taking the action, as the case may be), bearing in mind the effect of the decision on the 

income and capital needs of the beneficiaries? 

 What advice consents or approvals may be required from any other party, such as the settlor, 

co-trustee, advisory trustee, investment adviser, property manager, creditors, etc.? 

 What is the rationale behind the decision made, having taken into account the issues covered in 

the preceding bullet points. 

 Who needs to be involved in implementing the decision and what needs to be put in place to 

ensure that the decision is implemented and subsequently reviewed? 
 
The above list is not intended to be exhaustive, and will have to be adapted to the particular matters 

being considered. 
 
 
 
 



 
 
 
 
Regular Trustee Meeting Agendas 

 
Prudent trustee administration will involve diarising and holding meetings at regular intervals to consider: 

            The trust accounts and tax returns; 

           Trust investment strategy and the appropriateness of the current portfolio; 

           Investment  adviser’s  or  manager’s  report  (if  an  investment  adviser  has  been 

appointed); 

 Company accounts and directors reports in respect of any private shares held by the trust; 

 Property inspections and Property Manager’s Reports (if one has been appointed – if not, and 

property is held by the trust, as a minimum a brief report covering the state of the property 

should be tabled for the trustees to consider); 

           Review of current insurance cover for trust properties; 

           Any gifting programme that may be in place; 

           Any further advances made to the trust and the documentation to support these; and 

 Distributions of income or capital – even if none are proposed – with the usual obligation 

being to consider the exercise of dispositive discretions. It is important for the trustees to evidence 

that fact that they have at least considered the relevant powers before deciding not to make a 

distribution. 
 
Schedule of Trustees Duties 

 
This Schedule sets out the main duties of trustees in law. Trustees may have further specific duties in 

some circumstances. The Deed or other document under which the trust was established (the Trust 

Document) may impose further duties or may vary these duties. Apart from the final duty (act in good 

faith and for the beneficiaries; benefit) any of these duties may be waived, totally or in part, by the trust 

document or by consent of all beneficiaries provided they are all adult and have full capacity. 
 
Know the terms of the Trust 

  Trustees must be familiar with the provisions of the trust document. If trustees are unsure what 

the trust document means, they should take legal advice. 
 
Follow the terms of the Trust 

  Trustees must act strictly in accordance with the requirements of the trust document and the law. 
 
Diligence and Prudence 

            Trustees must exercise prudence, diligence, skill and care in administering the trust. 
 
  



 
Distribute to Beneficiaries 

  Trustees must pay the trust money to the beneficiaries, or distribute assets to them, when 

required under the trust document. 

 
Example: Trustees must not allow anyone to benefit from the trust who is not a beneficiary 

under the Trust Document. 
 
Impartiality 

 
Trustees must  act  fai r ly  and  respectful ly towards  a l l  benef ic ia r ies .  Unless the t rust  

document says otherwise, all beneficiaries are entitled to equal consideration. 

 

Prudent Investment 
 
Whenever trustees invest trust money or retain investments, they must: 

 
a         Invest in the manner required by the trust document; 

 
b Exercise the care, diligence and skill that a prudent person would exercise when managing 

another person’s property; and 
 
c If the trustee is a professional trustee, exercise the care, diligence and skill a prudent member of 

that profession, employment or business would exercise when managing another person’s 

property. 
 
A professional trustee is one whose profession, employment or business includes acting as a  trustee  

or  investing  money for  others,  or  who  has  been  appointed  because  of  a professional 

relationship (whether as lawyer, accountant or any other profession) with the settlor or any 

trustee. 
 
Accounting and Information 

 
Trustees must provide all beneficiaries with financial statements and other documents and information 

sufficient to enable the beneficiaries: 
 
a         to exercise their rights as beneficiaries; and 

 
b         to hold the trustees to account where necessary. However, 

trustees have a discretion to withhold information if: 

i           the beneficiary is underage (but trustees in that case should send all relevant 

information to the beneficiary’s parent or guardian where appropriate); 
 

ii Where  necessary  to  maintain  commercial  confidentiality  or  the  personal privacy of 

any person; or 



 
 

iii Where  the  beneficiary  does  not  have  full  legal  capacity  (in  which  case trustees 

must consider whether information should be provided to some other person such as an 

attorney or manager). 
 
Act Jointly and Unanimously 

 
If there are two or more trustees, all must act jointly and all trustees must join in all decisions and actions. 

 
Example: A decision reached by only two out of three trustees of a trust is invalid, unless the 

trust document allows majority decisions. 
 
Act Personally 

 
Trustees must not delegate any of their duties, unless the decision to delegate: 

 
a         is specifically allowed by the trust document; or  

b         is approved by legislation; or 

c          cannot  be avoided  for practical reasons and  is  usual in  the  ordinary  course  of 

business and the agent is employed within the scope of the agent’s business. 
 
No Profit or Payment 

 
Trustees must not profit from their appointment. They are not entitled to be paid for their time or work as 

trustees. The only exceptions are: 
 
a         Where this is permitted by the trust document or by legislation or is awarded by the 

Court; 
 
b Payment by agreement with all the beneficiaries, all of whom are adult and have full capacity; 

 
c Charges which a lawyer trustee is entitled to make as a barrister when representing all of the 

trustees in Court; and 
 
d         Reimbursement for actual and reasonable out of pocket expenses. 

 
No Self Interest 

 
Trustees must not place themselves in a situation where there is a real conflict between their personal 

interest and their duties as trustees. 
 

Example: Unless authorised, a trustee must not take part in any decision which will benefit that 

trustee. 
 
  



 
Self Dealing 

 
Unless authorised, a trustee must not enter into any transaction between the trustee as such and the 

trustee personally. 
 

Example: A trustee must not personally purchase trust property unless the trust document  

includes  a  clause  which  specifically  allows  this.  This  includes  any attempted purchase 

through an agent or any other person. 
 
Genuine Exercise of Discretions 

 
Whenever trustees are given an discretion, they must exercise this in good faith and taking into account 

all relevant circumstances at the time the decision is required. Trustees must not  agree in advance 

to place a limitation or restriction  on  the future exercise of  any discretion. 
 
Good Faith and for the Beneficiaries’ Benefit 

 
Trustees must always act honestly, in good faith and in what they believe to be the interest of the trust 

and its beneficiaries. This is the fundamental duty of all trustees and the trust document cannot reduce 

this obligation in any way. 

 

This information is supplied by Jason Lougher. Jason is a chartered accountant who moved back to the 

Bay of Plenty – his favourite part of the world – to work with small and medium enterprises. Jason’s 
passion is taxation and effective tax structuring, trust set up and intergenerational planning, Inland 

Revenue audits and tax disputes, and business development. Jason works closely with the other 

directors to combine their skill sets to achieve the best outcome for clients. Additionally Jason is on the 

NZICA Bay of Plenty Local Leadership Team and is a Business Mentor with Business Mentors New 

Zealand. Legacy Chartered Accountants has offices in Whakatane and Tauranga. 

 

www.legacyaccountants.co.nz 

 

 

 

 

 

 

 

 

 

The information contained in this document is general and is not intended to serve as specific advice.  No 

warranty is given in relation to the accuracy or reliability of any information.  Users should not act or fail to 

act on a basis of information contained herein.  Users are encouraged to contact Legacy Accountants 

Limited or their Lawyer for advice concerning specific matters before making any decision. 

http://www.lal.co.nz/jason-lougher/
http://www.legacyaccountants.co.nz/

